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1. INTRODUCTION 

I lri this Order, we grant. subject to the conditions identified below, the applications 
(“Transfer Applications”) tiled by Bell Atlantic New Zealand Holdings. Inc (“BANZHI” or the 
“Transferor”) and Pacific Telecom Inc (“Pacific Telecom” or  the “Transferee,” and together with the 
Transferor, the “Applicants”) for approval to transfer contrnl from BANZHI to Pacific Telecom of 
licenses and authonzations held by The Micronesian Tele. mmunications Corporation (”MTC”) and 
GTE Pacifica h c  (“GTE Pacifica”) These licenses and authonzations include h cellular radiotelephone 
Iicenst. common carrier and non-common camer earth station licenses, a submarine cable landing 
license. and variotis domestic and international section 214 authonzations which MTC and GTE Pacifica 
use in their provision of telecommunications ser\’ices in the Commonwealth of the .orthem Mariana 
Islands (“CNMI”),’ a U S territory ’ 

See Pacitic Telecom Inc and Bell Ailantic New Zealand Holdings, Inc , Application for Consent to 
Transfer License Pursuant to Section 3 IO(d) of the Communications Act, File No SES-T/C-20030418-00502 (filed 
April 18, 2003) (Commoji Carrier Eurrh Srurion Applirarion), Pacific Telecom Inc and Bell Atlantic New Zealand 
Holdings, Inc , Application for Consent to Transfer License Pursuant to Section 310(d) of the Communications Act, 
Fi le No SES-T/C-200304 18-00501 (filed April  18, 2003) (Nun-Common Carrier Earlh Slarron Apphcalion), 
Pacific Telecom Inc and Bell Atlantic N e w  Zealand Holdings, Inc , Application for Consent to Transfer License 
l’ursuani 10 Section 3 IO(d) of the Communications Act. File No 0001236852 (tiled April 18. 2003) (Cellular 
Radiotelephone S e r ~ c e  Applicarion). Pacific Telecom Inc and Bell Atlantic New Zealand Holdings, Inc , Joint 
Application for Transfer of Control of Cable Landing Licrnse, t ile N o  SCL-Tic-20030418-00008 (filed April 18, 
20031 (Suhmanne roble Applicotron). Pacific Telecom Inc and Bell Atlantic New Zealand, lnc , Joint Application 
for T r m s T r l  of Conrrol oiHolder oflntemoiional Section 2 I 4  Authorizarions. File No ITC-T/C-20030418-00204 
(li led Aprll I 8  2002,) ( ln lcmul iunal  Seclron 214 App/!cnriunJ, Pacific Telecom Inc and Bell ALlanrlc New Zealand 
lloldings Inc , Joint Application for Transfer ofControl of Domestic 214 Authority (filed April 18, 2003) (DomeAirc 
214 Applicnrion) Stv also Petition of Pacific Telecom Inc for Dcclararory Ruling Under Section 3 1O(b)(4) of the 
Communications Act of 1934. as Amended (filed April 18, 2003) (Perifion for Drr lararory Ruling) Each of these 
applications include:; identical exhibits describlng the transaction and providing related infomation 

exceptions CNMI cmzens are U S citizens Perilion for Declarurory Ruling at 2 n 2 (citing Presidential 
The Applicanis note that the CNMI IS under the sovereignty ofthe United States and that, with few 

(continued ) 
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2 .45 discussed below, we conclude, pursuant to our review under sections 214(a) and 
310(d) of the Communications Act of 1934, as amended ( “ A c ~ ” ) , ~  and under section 2 of the  Cable 
Landing License Act“ that approval of the Transfer Applications will serve the public interest, 
conuenience, and necessity In addition, subject to the limitations specified herein, we grant Pacific 
Teiecom’s Petition for Declaratory Ruling that the public interest would not be served by prohibiting the 
proposed indirect Coreign ownership of GTE Pacifica in excess of the 25 percent benchmark set by section 
3 lO(b)(l) of the Act ’ We also grant the Petition to Adopt Conditions to Authorizations and Licenses 
filed by the Department otJustice and Federal Bureau of Investigation, with the concurrence of the 
Department of  Dcfcnsc and the Dcpartment of Homeland Security 
deny, or in the alternative. to designate for hearing filed by Ihe Governor of the CNMl (“Governor”) and 
the petitions to deny filed by Mr Herman Guerrero and the House of Representatives of the 
Commonwealth of the Northern Manana Islands ’ 

Finally, we deny the petition to 

11. BACKGROUND 

A. The Applicants 

1 .  The Transferor 

BANZHI is a wholly-owned, indirect subsidiary of Verizon Communications Inc 
(“Verizon”), a publicly-held corporation that i s  organized under the laws of the State of Delaware 
BANZHI wholly owns MTC, which in turn wholly owns GTE Pacifica MTC is the incumbent camer 
providing local exchange and exchange access service in the CNMI with approximately 25,000 access 
line5 MTC is incorporated in  the CNMI and holds a blanket, domestic section 214 authonzation lo 

G l T  Pacifica, also a CNMI corporation, provides commercial mobile radio service as  well as domestic 
long distance and international telecommunications services in the CNMI through the use of cellular 
radiotelephone, terrestrial fiber optic, satellite and submarine cable facilities I ’  GTE Pacifica connects the 
CNM1.s three primary islands, Saipan, Tinian and Rota, to Guam by an undersea fiber optic cable and 

3 

Q 

~ ~~ 

( coiitinued from previous pagr) 
Procldmation I\o 5564, 51 Fed Reg 40399 (November 7, 1986)) See a l ~ u  47 U S C 
States” to include states. territories, the District of Columbia, and possessions of the United States), Policy und 
Rulr, Cuncernrng ilw lnier.\iaie, Inrerexihange hforherplace, lmplemen/atrun ofSecrron 2S4(g) of rhe 
Communicalion\ A( I uf I934 us amended, CC Docket No 96-61, Repon and Order, 1 I FCC Rcd 9564,9589. n I18 
(1996) (Rare lniegrairon Order) (stating that “the 1996 Aci exieiids rate inlegration to U S lerritoties and 
possessions. including Guam and the [CNMI] 

(‘iimmunications Act will be to the rrlevani section of the United States Code unless otherwise noted 47 U S C $ 5  
214(d), 310(d) 

3(5 I )  (defining “United 

”) 

The Communications Act of 1934, as amended. 47 U S C $ 5  15 1 er seq Hereinafter, all citations lo the 

Src An Act Relating to the Landing and Operation of Submarine Cables in the United States, 47 U S  c $5 

47 L S C $ 3 I O(b)(4) 

See rifra note I I 2  

See infru note 28 

Pelriion for Declaratory Ruling ai 2 

Pcliiivn Jui Drc/a,aro,y Ruling a t  2 

Donrcrix 214 App1,curion ai 5 

Perrlron for DeclaraioT Rulmg a t  2 

34-39 (”Cable Landing License Act”), at S: 35 

I O  

3 
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provides cellular service pursuant to the B-Block cellular radiotelephone license for the CNMI Rural 
Scrbice Area Ln addition to the cellular radiotelephone license, 
carrier satelliie eanh station license." a non-common carrier satellite earth station Iicense,l4 a submarine 
cable landing license to land and operate the common carrier MTC Intensland Cable System," a blanket, 
domestic section 214 authorization,lh an international, limited global facilities-based and global resale 
~ec t ion  214 authorization, and an international section 214 authorization to consnuct and operate the 
M i C '  Interisland Cable System I '  

GTE Pacifica holds one common 

2. T h e  Transferee 

Pacific le lecom i s  a privately-held corporation organized under the laws of the CNMI I n  

Pacific Telecom is a direct. w,holly-owned subsidiary of Prospector [nvestment 

4 
I 'd~i I ic  lelecom was tormed as the vehicle to purchase the entire outstanding capital stock and voting 
interests of MTC 
Hold ing  Inc ("Prospector"). a privately-held corporation incorporated in the Cayman Islands, Bntish 
West lndies "' Prospector's principal business is to hold the investment in  Pacific Telecom 
is owned by two relawd individuals (1)  Ricardo C Delgado, a citizen of the  Philippines, holds a 60 
percent equity and voting interest in Prospector, and (2) Jose Ricardo Delgado, also a citizen of  the 
Philippines, holds a 40 percent equity and voting interest in Prospector 2 2  

Prospector 

B. T h e  Transaction 

5 On April 18, 2003, BANZHI and Pacific Telecom filed the Transfer Applications and the 
Petition for Declaratory Ruling seeking Commission approval of the proposed transfer of control of 
licenses and authonzations held by MTC and its wholly-owned subsidiary GTE Pacifica *' After 
consummation of the proposed transaction, Pacific Telecom will wholly own MTC, whlch, in turn, 
wholly owns GTE Pacifica, and both will continue to offer the services they currently offer under existing 
iervice arrangements 24 According to the Applicants, Pacific Telecom's guiding principles for the 
- 

Cdlulor Rudroielcphone Service Applrcalion Call Sign "KNKN616 " 

Common Comer  Earih Siulion .Ippliuiiion Call Sign "E0001 64 '' 

l i . ~  Nun-Common Carrier Enrrh Slalion Applicalron Call Sign "KA-34 '' 

See Submarine Cuble Appliculion File N o  SCL-92-003-AI 

See DomrJrir 214 Applicairun 

See Inirrnurionol Seclron 214 Applrcniion a t  5 

I?  

I J  

I, 

I i  

1 "  

File Nos ITC-214-19970502-00247, ITC-ASG-I007121 I -  , -  
00776, ITC-ASG-19971211-00778 

S w  Peiriron for Drclaralorv Ruling at 7 

I d  at 3 

Id 

Id 

SCP Letter liom Kenneth D Parrich and Timothy 1 Cooney, Attorneys for Pacific Telecom, to Marlene N 

I X  

I" 

2" 

? I  

1. .. 

Dortch Sccreraiy, Federal Communicauon~ ('omi$sion (daied September 9, 2003) 

Previously, Pacific Telecom had filed an application to acquire MTC and GTE Pacifica, but subsequently 
withdrew tha t  application See Letter from Peter Shields, Jennifer Hindin, Kenneth Patrich, and Timothy Cooney, 
Anorneys for Applicanis, to Marlene H Dortch, Secretary, Federal Communications C o m s s i o n  (dated March 19, 
2003) (wlthdrawing the trdnsfer ofconrrol application5 tiled in 1B Docket No 02- I I I )  (Applrconis' Lerter IO 

Wirhdraw) 

1 - I  

21 See lnlernrriionul Seclron 214 Appl'roirnn a t  3 
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companies are to . ' ( I )  preserve and enhance the existing wireline voice business, (2) accclerate 
developmen! of wireline communications, (3) aggressively expand data (DSL) and other broadband 
services. (4) pursue opportunities in international telecommunications; and ( 5 )  maintain and further 
develop a highly-trained employee base 

6 Pacific Telecom also requests a declaratory ruling that it would not serve the public 
inieresi, convenience, and necessity for the Commission to deny the resulting indirect foreign ownership 
dnd Loting inlerests in MTC and its subsidiary, GTF. Pacifica. the holder of common carrier radio 
Iicenst'b, i n  excess of the 25 percent benchmark set forth in section 310(b)(4) of the Act " 

7 On May 9, 2003, the International Bureau rcleased a public notice, announcing that the 
Transfer Applications and the Petition for Declaratory Ruling were accepted for filing and establishing a 
pleading cycle IO permit interested parties an opportunity to comment " In response to the public notice, 
[he Governor. the CNMI House of Representatives, and Mr Herman Guerrero filed petitions to deny and 
Ihc (io\ernor of Guam filed comments '* The Applicants filed an opposition to the petitions to deny 
The Applicants and the Governor subsequently tiled a series ofreplies.'" 

.. . 

Pefirionfo~ Dedururury Ruling at I O -  I 1 

See PeririonJor Decloraron Ruling, 47 U S C 5 3 IO(b)(4) 

See ConirniJsion Seek Conimenr on Applrcurion~ for Consent IO Transfer Conrrol Filed by Bell Arlanric 
Keir' Zeiilirml H d r l i n g ~  l ~ c  and Pncdic Trlecom l n ~  , Public Notice, DA 03-1532 (re1 May 9, 2003) (Public 
holice ) 

See Peiition ofthe Office ot the Governor of the Commonwealth ofthe Northern Mariana Islands to Deny, 
or, in the Alternative, to Designate for Hearing (filed June 9, 2003) (Governor of CNMI's Opposilion), Comments of 
the Governor of Guam (filed June 9, 2003) (Governor o/Guarn '5 Comment,), Lener from Stanley T Tones, Manin 
R Ada. Joseph P Deleon Guerrero, Herman T Palacios, Oscar M Babauta, Gloria DLC Cabrera, and Pete P 
Reyes, House of Representatives, Northern Mariana Islands Commonwealth Legislature, to Michael K Powell, 
Chairman, Federal Communications C o m s s i o n  (dated June 6, 2003) ( C N M I  House o/Represenrorives 'Lelrer) ,  
Letter from Herman Q Deleon Guenero, Resident, CNMI, to Michael K Powell, Chairman, Federal 
Communications C o m s s i o n  (dated May 31, 2003) (Herman Guerrero i Lerrer) 

?i 

? O  

?X 

Srr Joint Opposition to Petitions to Deny and Informal Comments (filed lune 24,2003) (Jornr Opposilion) 

Letter from Thomas K Croue, Attorney for the Governor of the Commonwealth of the Northem Mariana 

1') 

1" 

Islands, to Marlene H Donch, Secretary, Federal Communications Comrmssion (dated July 2, 2003) (Governor k 
Rep/, I O  Joinr OppoJirion), Letter from Peter Shields, Jennifer Hindin, Kenneth Patrich, and Timothy Cooney, 
4norneys for Applicants. to Marlene H Dortch, Secreiary, Federal Communicaiions C o m s s i o n  (dared July 18, 
20031 (Rr,pon\r IO Governor i Julv 2 Lerrrr), Letter from Thomas K Crowe, Attorney for ihe Governor of the 
Commonwealth of ihe Northern Mariana Islands, to Marlene H Donch, Secretary. Federal Communications 
C o m s s i o n  (dated August I ,  2003) (Governor' ,  Reply 10 July 18 Lerrer), Letter from Peter Shields, Jennifer 
1 Iindin, Kenneth Patrich, and Timothy Cooney, Anorneys for Applicants, to Marlene H Donch, Secretary, Federal 
Communications Comrmssion (dated Augusr I S ,  2003) ( R e p o n J e  IO Governor's A u p u ~ r  l Lerrrr), Letter from 
Thomas K Crowe, Attorney for the Governor of the Commonwealth of the Nonhem Mariana Islands. 10 Marlene H 
Donch, Secretary. Federal Communications C o m s s i o n  (dated September 12, 2003) (Governor s Reply 10 A u p s l  
i i  l.errer), Letter from Kenneth Patrich. and Timothy Cooney, Attorneys for Pacific Telecom, to Marlene H Dortch. 
Secretary, Federal Communicaiions Comrmssion (dated September 24,2003) (Response lo Governor j Seplernber 
12 Lellerl, Letter from Thomas K Crowe. Anorney for the Governor of the Commonwealth ofthe Nonhem 
Mar lma  Islands. to Marlene H Dorich. Secrelar)., Federal Communications Commission (dated October 20, 2003) 
(Govemur 's Ocrober 20 Lerler), Letter from Peter Shields, Jennifer Hindin, Kenneth Patrich, and Timothy Cooney, 
Attorneys for Applicants, to Marlene H Dortch, Secretary, Federal Communications C o m s s i o n  (dated October 
23.2003) (ResponJe IO Governor'J Oclober 20 Lerlrr), Letter from Thomas K Crowe, Attorney for the Governor of 
the Commonwealth ofthe Northem Manana Islands, to Marlene H Dorich, Secretary, Federal Commurucations 
Commission (dated October 31, 2003) (Governor LT Ocroher 31 Lerrer) 

5 
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Il l .  PUBLIC INTEREST ANALYSIS 

A. Framework  for Analysis 

8 Ir considering the Transfer Applications, the Commission must determine, pursuant to 
sections 2 14(a) and 3 I O(d) of the Act, whether the proposed transfers of control will serve the public 
interest " In addition, bccause Pacific Telecom seeks to transfer control of a cable landing license, we 
rebleu thc proposed transaction under the Cable Landing License Act '' Finally, because of the foreign 
owiicrship interests presented in this case, w e  also must determine whether the proposed transfer of  
control oi'GTE Pacifica IS permissible under the foreign ownership provisions of section 3 1 O(b) of the 
Act " 

9 The legal standards that govern our public interest analysis for transfer of control of 
licenses and authonzations under sections 214(a) and 310(d) require that we weigh the potential public 
interest harms against the potential public interest benefits to ensure that, on balance, the proposed 
transaction will serve the public interest, convenience, and neces~i ty . '~  Our analysis considers the likely 
competitive effects of the proposed transfers and whether such transfers raise significant anti-competitive 
issues 'I In addition, we consider the efficiencies and other public interest benefits that are likely to result 
from the proposed transfers of  control of the licenses and authonzations." Further, we consider whether 
thc proposed transaction presents national security, law enforcement, foreign policy or  trade policy 
Loncrms 
policy concerns. we accord deference to its expertise on these matters '' Similarly, our review pursuant to 

17 If the Executive Branch raises national sccurity, law enforcement, foreign policy or trade 

47 U S C 49 214(a), 310(d) 

47 U S C $ b  34-39 See a l ~ o  Exrcurive Order No 10530, Exec Ord No 10530, 5 5(a), reprinledas 

'3 , 

umended in 3 U S C $301 ("Executive Order 10530"). Review of Commusion Consideration ojApplications under 
ihe Cable Landing Liceme Act, Report and Order, [E DocketNo 00-106. FCC01-332, 16 FCC Rcd 22167,22169- 
70 1 5 (2001) (Suhmarin~ Cable Report and Order) .  47 C F R 4 1 767(b) (2003), Streamlined Proceduresfor 
Erecuiivc Branch Rcvieb ofSuhmarine Cable Lanrling Licenre RequeJu. Media Nore (Revised) (Dec 20, 2001), 
~ivorlahie ut w u w  slate _eovlripalprs:psl200I (visited March 28, 2003) Pursuant to secrion 1 767(b) ofrhe 
( onmission's rules, the Cable Landing License ACI, and Executive Order 10530, we informed the Depamnenr of 
Stale of rhe Submarine Cable Application 
, ,  

47 U S  C 6 310(b) 

See. e g , Applicalion o/ VoiceStream Wireleu Corporation. Powerrel. Inc , TronJferors. and Deursche 

,, 

i 1 

Telekom AG. Transferee, for Consenr to Trans/er Control oflicenses and Aurhorizarions Pursuanr ro Secrions 214 
and 31O(d) of rhe Communications Aci and/or Decluralory Ruling Pursuanr ro Section 310 ofrhe Communications 
dci. Memorandum Opinion and Order, FCC 01-142, 16 FCC Rcd 9779,9789, v 17 (2001) (VoiceStream/Deuische 
Tdekum O n l o )  See also AT&T Corp , British Telecommunicarions, PLC, V L T C o  LLC, Violet License C o  LLC, 
and 'TNL' (Bahamas) Limiied, Applications For Granr ofSeclion 2 / 4  Aurhoriry, Modification of Aurhorizaiions and 
A>,ignmenr oJLicenses i n  Connection with /he PropoJed Joinr Vrnrure Between AT&T Corp and Brirish 
Triecr,mmunicurions. PLC: Memorandum Opinion and Order. FCC 99-313. 14 FCCRcd 19140, 19147,l 15 (1999) 
( A  'T&T/BT Order) ,  Motient Services lnc and T M I  Communiutions and Company. LP.  Assignors. and Mobile 
Suirilrre benrurcb Subsidtar?. LLC, Assignee, Order and Authorization, DA 01-2732, 16 FCC Rcd 20469, 20473, 
7 1 I ( Int ' l  Bur 2001) 

Set: c g ,  AT&T/BTOrder,  14 FCCRcdal 19148,n 15 

See. e g . liiiceSr~.rum/Deursche Teiekom Order,  16 FCC Rcd at 9789, :I I7 

See Rules ond Policies on Foreign Purliciporion in rhe I/ S Telecommunications Marker, Reporr and Order 
and  Order on Reconsideration, FCC Y7-398, 1 2  FCC Rcd 23891,23919-21,~~61-66 (1997) (Foreign Participation 
Ordrr). Order on Rcconsiderarion. FCC 00-339, 15 FCC Rcd 18158 (2000) 

7, 

i(> 

.. 

I d  
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the Cable Landing License Act considers the competitive effects and public interest benefits of the 
propohed transaction. as well as any national security. law enforcement, foreign policy, or trade policy 
concern5 19 

B. Qualifications of Applicants 

I O  As a threshold matter. h e  must delemine whether the Applicants have the requisite 
qudificdtions to hold and transfcr control of-licenses under section 310(d) of the Act and Commission 
rules "' We do not. as a general tule, re-evaluate the qualifications of the transferors unless issues related 
to basic qualifications have been designated for hearing by the Commission or have been sufficiently 
raised in petitions to warrant the designation o f a  hearing " We conclude that no such issues have been 
raised w'ith regard to the Transferor that would require us 10 designate a hearing to re-evaluate BANZHI', 
hasic qualifications 

I I Conversely. the analysis of the lransfer Applications requires that we determine whether 
the 'fransferee is qualified to hold Commission licenses Under section 31O(d), we consider the 
qualifications of the Transferee as if the Transferee were applying for the license directly under section 
!OX of thr Act '' In this case, two parties have challenged the qualifications of Pacific Telecom to acquire 
control o f  the Commission licenses held by GTE Pacifica '' Based on our review of the record, we 
conclude that Pacific Telecom is legally and otherwise qualified to acquire control of the licenses at issue 
in this proceeding 44 

1 .  Financial Qualifications 

The Commission does not have specific financial requirements for applicants seeking 12 
approval to transfer control of the licenses and authorizations that are the subject of the Transfer 
Applications However, we consider Pacific Telecom's financial qualifications as part of our public 
intercst analysis under section 310(d) o f t h e  Act 

I 3  The Governor alleges that Pacific Telecom failed to make available sufficient financial 
inromnauon to demonstrate that it  possesses the requisite financial qualifications to operate the 
telecommunications network in the CNMI " According to  the Governor, reliance on the mdividual assets 

See ForeiKn Participation Order.  12  FCC Rcd ar23933-35,17 93-96, 23919-21,7161-66 

47 C F R $ 3 IO(d). 4 7  C F R g 1 948 (transfer orcontrol of wireless licenses) 

Srr. c y  I'oiceSrrmm/Deuoche Telekonr O r ~ l w ,  I6 FCC Rcd a t  9790, 1 I9 

47 ti S C 4 308 

See generally. Governor o/CNMI i Oppuhiriun, Herman Guerrero s Leller 

See 47  C F R S: I 945(c)(2) (2003). bee ulso 47 C F R 5 1 903(b) (2003), L'orceSfreom/Deufsche Telekorn 

See Governor o/CNM/k Opposirion a1 12 The Governor also finds problematic Paclfic Telecom's 

1v 

.11 

i i  

4 ~ '  

4 j 

II 

Order-, 16 FCC Rcd ai 9798,130 

rcliancc on the financial condition of Citadel Holdings, Inc (Citadel), another Delgado company, as a bass for 
clioming rhdr Pacific Telecom is financially qualified ld at 13, see also Governor's Reply to August I 5  h e r  at 4 
The Gownor claims tha t  the C o m s s i o n  should not rely on Citadel's financial condition because it has no 
dppareni uunership interest in Pacific Telecom and because the Transfer Appllcations provlde little financial 
information about Citadel Governor o j  CNMI > Opposirion at 13, see alsu Governor's Reply 10 Augusr  15 Lefter at 
4 W e  do no1 address this issue because, as Applicants note, given the other financial infomtlon provided, they do 
nul  nccd to rely on Citadel IO demonstrate Pacific Tclecom's financial qualifications See Jotnl Opposuron a i  5 We 
also reject rhe Governor's argument that the rccord warrants further inquiry into whether Citadel and Prospector arc 
in fact the same company The Governor presents no persuasive evidence that these two companies are not legally 

4- 

(continued ) 
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of the Delgados is not useful because the Commission IS  unable to determine whlch of those assets are 
readily available for operating MTC's telecommunications network 46 In addition, the Governor argues 
that thc only rruc basis for Pacific Telecom's financial qualtfir tions is a proformu balance sheet that is 
insulfictent because i t  only reflects projected funding and not .e financial condition of the underlying 
Shareholders '' 

14 We find that the information provided in the record is sufficient to demonstrate that 
Pacific Telecom and its principals have the ability to finance the acquisition ofMTC's facilities and, 
therefore we reject the Governor's arguments Based on the representations made to us by Pacific 
Telecom in the form of apro forma balance sheet, we find that the Delgados will conmbute a substantial 
amount of capital to make an equity investment in Pacific Telecom 48 In addition, Pacific Telecom 
provided a letter from a financial institution that states tha! :he Delgados have the funds to purchase MTC 
and that the Drlgados qualify for a loan, if needed, to acquire MTC 49 Pacific Telecom further provlded a 
second letter from a financial institution that offers to partially fund the acquisition j0 Accordingly, we 
find that the information in the record demonstrates that Pacitic Telecom and its principals, the Delgados, 
havc the financial resources needed to fund Pacific Telecom's acquisition of MTC 

2. Technical Qualifications 

Second, the Governor argues that Pacific Telecom does not have the requisite technical 15 
qualifications or expertise to operate the CNMl's telecommunications network Specifically, the 
Governor argues that Pacific Telecom cannot claim i t  is technically qualified based on ( I )  reliance on 
MTC's existing managerial staff, (2) intentions to hire a particular person expenenced in 
telccommunications, (3) an executed technical services agreement with the Transferor, BANZHI, because 
it drmonbtrates that Pacific Telecom lacks the requisite technical b o w l e d g e ,  and (4) the Delgado 
family's experience operating telecommunications carrier lsla Communications, Inc ("ISLACOM") in  
the Philippines because any knowledge gained would be insufficient to cover MTC's (and GTE 

( continued from previous page) 
separate entities or rhai Prospector, through Paclfic Telecom will not maintain control of MTC See Governor i 
Ociobe, 31 Lerrer at 3.4. F-xhibir C, Report of Independent Public Accountants, J B Sanros & Associates, at  Secrlon 
13. and  dl Exhibit D. General Information Sheet, Stock Corporation, at 4 

Governor of CNMl:, OppoJirion at 14 We note, however, that the Governor subsequently obtained access 
io [he pro/ormu balance sheet and other confidential documents pursuant to a Protectlve Order See Appllcarlon o/ 

Bell Allunric New Zealand HoldrngJ, Inc and Pacific Telecom Inc , Disclosure Order, DA 03-301 0 (re1 Ociober I ,  
2003) (Pacific 7driom frolecllve OrdcY) 

40 

Governor :c Reply lo Augu.71 l j  Lerrer at 4-5 The Governor also argues that Pacific Telecom cannot rely 

Governor of CNMI's Opposrrlon at 13-14 This 

1' 

on confidential letters from financial institution, confirming ihe value o f  the Delgados' accvunts because interested 
prties are unablr to review those letters and provide comments 
drgumeni I S  mooi because the Governor has access to all confidential documents filed in thls proceeding See 
gmcral l j '  Pacific Ttlecorn frorecirvr ?,der 

See Letter from James Ball, Chief. Policy Division. International Bureau, to Kenneth D Patrich and 
I imothy J Cooney. Attorneys for Pacific Telecom (dated August 18, 2003) See also Letter from Kenneth D 
P d i n i h  dnd Timothy J Cooney, Attorneys for Pacific Telecom, to Marlene H Dortch, Secretary, Federal 
Cornmumcations C o m s s i o n ,  dated August 27, 2003 (requesting that the attached matenals be withheld from 
public Inspection) (Augusi 27 ResponJe) 

Sea Jornl Opposllron at 5 ,  Exhibit B, Letter from Lorenzo V Tan. President and Chief Executive Officer, 
Phllippine National Bank, to Adam Tumer, Executive Director, Commonwealth Telecommunications C o m s s i o n  
(dared June 23. 2003) 

4 8  

4') 

ili Ser Augusr 27 Recponse 
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t‘aciiica s) broad operations and would he largely outdated since the Delgado family sold ISLACOM in 
I O Y Y  ” The Governor further argues that Pacific Telecom lacks the requisite technical qualifications 
hccause ISLACOM failed to mcct its obllgation KJ roll out a certain number of lines in the Philippines by  
thc cnd of 2000 ’’ 

16 We conclude that Pacific Telecom has the requisite technical expertise to take over 
MTC’s and GTE Pacifica’s operations and to continue providing  telecommunication^ services to 
consumers in the CNMl E-irst, we agree with the Applicants that the expertise gained by the Delgados 
lrom operating ISLACOM is sufficient to demonstrate that Pacific Telecom will he able to maintain 
MTC’s and GTE Pacifica’s operations ’’ As stated in Applicants’ Join/ Opposimn, ISLACOM offered a 
wide range of sei-vices. from local exchange services to paging and wireless services, and 1SLACOM’s 
covcrage included rural areas in the Philippines 54 Additionally, Applicants point out that ISLACOM was 
cine of the largest telecommunications companies in the Philippines and, in 1997, had ten times the assets 
of M ~ K  ’j Applicants also point out that ISLACOM was the first company to establish GSM digital 
service in the Philippines and introduced the wireless local loop in Asia with the assistance of Lucent 
Tcchnnlogies j b  Thus, the investors’ extensive expenence demonstrates that Pacific Telecom has the 
technical capability needed to operate and/or expand a telecommunications company.” Furthermore, we 
find acceptable Pacific Telecom’s plan to hire MTC’s existing managers, hire an expenenced 
tclccommunications employee as its CEO, and sign a Transition Services Agreement in which Venzon 

Governor o/ CNMl’s Opposition a t  15-17 Accordmg to the Applicants. Pacific Telecom plans to hire 0 

Roben Anderson, a former employee of Verizon with several years of telecommunications experience, as M.IC’s 
CEO .See Peritrunfor Declararoiy Ruling a i  9 

Governo,-’s Reply io Augusr l j  Lelrrr at 1-2. Exhibit A. Assessment of the Implementation of Service Area 
Schcinc (SAS Report) Thr Philippine bational Telecommunicaiions Commission (NTC) released the SAS Report 
on Llarch 4,  2002 See id at 2 The SAS Repon is available at htrp l lwww ntc gov phlwhatsnew-frame html 

W e  disagrcc with the Governor’s contenrion that ISLACOM’s failure to roll ou t  the number of lines 

i l  

I :  

iequired under a c u m t m e n r  to the Philippine government, as of the year 2000, indicates that Pacific Telecom does 
iiot have ilic requiaitc technical qualilicaiions See i d  First, we note that the Delgados sold their interest in 
ISLACOM as of May 1999, so the relevancy of the Governor’s argument is quesiionable See ReAponse tu 
Guvernor :\ September I 2  Lerrer a t  3 Even i f  ii 1s relevant, we find that other factors - not any alleged inadequate 
iechnical  qualifications - played a significant role In particular, according to the SAS Repon cited by the Governor. 
installed lines far outstripped subscribership for those lines, prompting the SAS Repon to conclude that the 
Philippines was experiencing depressed market conditions due to factors such as the Asian econormc crisis and a 
mdrkcl shili to cellphone usage See SAS Report at E 2 ,  see also Response lo  Governor’s Seprember 12 Letter at 2- 
1 In addition, we find that the record provides insufficient information to suppon the Governor’s allegations that 
ISLACOM operated wirhoui a relevant license during the time the Delgados owned the company and that the “K 
rcfused ro renew ISLACOM’S license because i t  failed to provide local service in accordance with the terms of that 
Itcensc See Governor’s Ocrober 31 Lerrer ar 1-3, Exhibit A ,  Kepon of Independent Public Accountants at Sectlon 2 
(dated January 22, 2002) Funher, in ihe absence o f  adjudicatory findings, we are unable to anach much 
signilicance to the fact that an adnunistrative hearing involving ISLACOM by the NTC has been pendmg since 
Sepwmher 2 I ,  1999 See Governor’> October 20 Lerrer ai 2, Atiach A. Certification, see also Governor’s Ocrober 
31 Letter at 2-3 
, I  

Join/ Oppo\itiun at 3 

Id 

Id ai 4 

,Although the Govcrnor provides documenration of auditor comments regarding ISLACOM’s pas1 due 

5 >  

,/> 

1. 

li.~lvl~iici and bank luilns. the record a h  a whole does nor support the Governor’s contention that the Delgados 
mibmanaged ISLACOM See Governur’r Ocrober 3 /  Lerrer at 2 ,  Exhibii B. Repon of Independent Public 
Acwunlanis at Srcrion I (dated January 3 1. 2000) Businesses can fail for a number of reasons other than 
mismundgemenl See suprrr n 53 

9 
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will  assibt with technical issues j" Pacific Telecom's plan demonstrates that i t  has made the necessary 
preparations to transition and implement operations in the CNMl 

3. Character  Qualifications 

The Governor claims that Pacific Telecom failed to disclose in its initial transfer I 7  
applicarions in the prior proceeding (E3 Docket No 02-1 1 a nolo conlendere plea to felony charges 
cntercd by a company affiliated with Tan Holdings C o p  ("Tan Holdings"), a former investor in Pacific 
Telecom in the prior proceeding 6u The Governor also ate5 to an investigation by the Department of 
Labor ("DOL") and claims that Pacific Telecom withheld information about this investigation in the pnor 
proceeding " The Governor asserts that, although the nolo contendere plea and DOL inveshgation 
involved companies affiliated with Tan Holdings, i t  was Pacific Telecom and not Tan Holdings that was 
before the Commission as an applicant and the misstatements were made to serve Pacific Telecom's 
interests '' The Governor therefore would have us find in this case a violation of section 1.17 based on 
Paclfic Telecom's alleged failure in the prior proceeding to respond fully and accurately to questions 
raised in that proceeding 

18 We find that the Governor's allegations, which are based on conduct in the pnor 
proceeding, do not provide a sufficient basis to conclude that Pacific Telecom violated section 1 17 ofthe 
Commission's rules or otherwise lacks the character qualifications required to become a Commission 
licensee We accept Applicants' unrefuted explanation that, pnor to the proceeding in IF3 Docket No 02- 
I I I .  the Applicants had no knowledge that a Tan affiliate in  an unrelated business had entered a nolo 
conrendere plea more than ten years before the filing of the  initial application " Applicants further state 
that, in  the prior proceeding, Pacific Telecom clarified its certifications and fully disclosed all relevant 
facts to the Commission.b4 While Pacific Telecom, as a distinct legal entity, properly IS viewed as the 
applicant in the pnor proceeding, we will not in these circumstances impute to the current 100 percent 
owners of Pacific Telecom, as a basis for denial of this application, alleged intentional misrepresentatlons 
or omissions about conduct engaged in by affiliates of their former investment partner, which no longer 
has any ownership or management interest in the transferee " We therefore reject the Governor's 
argumenl that the Transferee here violated section I I7 of the rules and therefore lacks the requisite 
character qualifications to be a Commission licensee 

19 Finally, Herman Guerrero argues that Pacific Telecom made contradictory statements 
aboui the nature oca proposed trust arrangement to be established for employees after the proposed 
transfer of control Mr Guerrero states that in the Marianas Vanety newspaper, Jose Ricardo Delgado 
stated on behalf of Pacific Telecom that MTC employees would have a 10 percent interest in Pacific 
Telecom. According to Mr Guerrero, Pacific Telecom contradicted itself because, in the Petition for 

Juinr Oppmition at 3-4 

See supra note 23 

Governor ojCNMl'S Oppo~it ion at 6-7 Questions 37 and 75 of FCC Forms 3 12 and 603, respectlvely, ask 

,B 

( 9  

0" 

"Has the applicant, or any party to this application or amendment, or any parry directly or lnduectly connolling the 
applicanr ever been convicted of a felony by any state or federal Coun''' 

Governor ofCNMi i Opposilion at 6 See u l ~ o  Governor k Reply to Join1 Oppos1tzon at 4 

Governor #ofCNM/ k Opposition at 6-7 See also Governor's Reply 10 Join1 Opposiiion at 2-3 

b l  

6? 

I ,  , SerJoini OppoJllion ai I 2  

Id There i s  no evidence in the record demonstraring that the Delgados lntended lo rmslead the 

Srr id at 12 

6< 

Comnussion 
0% 
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Declaratoly Ruling filed in this proceeding. Applicants indicated that they would reserve only a 2 percent 
interest for MTC employees 66 Similarly. Mr Guerrero alleges that Jose Ricardo Delgado stated that no 
M IT employees has ever owned shares in M‘TC when, in fact, Mr Guerrero owned shares in MTC while 
h r  Mas employed as a vice president of M l C  ’’ According to Mr Guerrero, each of these statements 
probides evidence of bad character 

20 We disagree Paciiic Telecom has not made contradictory statements to the Commission 
with regard to its request that we approve, pursuant to section 310@)(4), an additional two percent 
indirect foreigr ownership in Pacific Telecom for MTC employees It appears that Mr Guerrero 
misunderstood Pacific Telecom’s request in the Petition for Declaratory Ruling. As Applicants note, their 
request is intended to cover ownership interests that would be annbutable to current MTC employees who 
are non-U S citizens. and not to all MTC employees ’* In other words, the trust would allow MTC 
employees to have a I O  percent beneticial ownership stake in  Pacific Telecom ‘’ A portion of those MTC 
smployer5 accounting for a 2 percenl ownership stake in Pacific Telecom are foreign nationals 
Similarly, it appears that Mr Guerrero misunderstood Mr Delgado’s statements about employee 
ownership of MTC While Mr Guerrero, as an MTC employee, may have held shares in the company us 
un rdrviduul, we find Mr Delgado’s statement addressed Pacific Telecom’s desire to establish a trust on 
behalf of MTC employees as a group We therefore find that Pacific Telecom has not made contradictory 
btatrnients to the Commission, and reject Mr Guerrero’s argument that Pacific Telecom lacks the 
requisiie character qualifications to be a Commission licensee 

C. Foreign Ownership Review 

2 I In this section, we address issues relevant to our public interest inquiry under the foreign 
ownership provisions of section 310 of the Act Pacific Telecom requests a declaratory ruling, pursuant 
to section 310(b)(4) of the Act. that the public Interest would be served by allowing IO0 percent indtrect 
foreign ownership of GTE Pacifica, a common carner radio licensee, by Ricardo C Delgado and Jose 
Ricardo Delgado, each of whom is a citizen of the Philippines. Pacific Telecom also seeks advance 
authorization for an additional 2 percent Indirect ownership by unidentified foreign individuals, to take 
into account potential future foreign ownership interests attributable to a proposed trust arrangement to be 
established for company employees after the proposed transfer of control is consummated Based on the 
record before us, we conclude that i t  would nor serve the public interest to deny the application to transfer 
control of the common carner radio licenses held by GTE Pacifica because of indirect foreign ownership 
interests that would be held by the Delgados through their foreign subsidiary holding company, 
Prospecior We therefore grant the Petition for Declaratory Ruling under section 310(b)(4) of the Act to 
the extenl soecified below ’” 

~~ ~ ~ 

Ht.rnia,i Guvrrero ‘ r  Lcvccer at 1-2 

Hrrmnn Cuerrero ‘ T  L e l r ~ r  a t  1 

11f 

Specifically, according to Mr Guerrero, the April 17,  2003 issue of the 

This has never happened before in the ChMI,  where employees would also own the 

I,  I 

Marlanas Varlery quutes Mr Delgado as saying. “‘127 employees o f v e r u o n  will become owners ofthe company 
under the purchase deal 
companies they work for ”’ Id 

See Jornr Opposilion at i i  

See Peruiun/ur Drclaraioty Rulrng at 3 n 6 (stating that, once the transfer of control IS completed, 

1,” 

i‘i 

Prospector intends to create a nust fund for MTC employees and to assign 10% of Pacific Telecom’s stock to that 
t r U S I )  

The proposed transaciion does not raise foreign ownership issues under section 310(a) or (b)(l)-(3) ofthe 
A c t  Seciion 3 I 0(a) prohibits any radio license from being “granted to or held by” a foreign government or its 
representauve See 47 U S C 5 3 IO(a) No foreign government or its representative would hold any of the subject 
r d i o  licenses Section 3 lO(b)(l)-(2) of the Act prohibits common carrier, broadcast, aeronautical fixed or 

-0 

(contmued ) 
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1. 

Section 310(b)(4) of the  Acl establishes a 25 percent benchmark for indirect, attributable 
in\’r?tment by foreign i n d i v ~ d u a l ~ ,  corporations, and governments in U S common carrier radio licensees, 
but grants the Commission discretion to allow higher levels of foreign ownership if it determines that 
such ownership ih not inconsistent with the pubhc Interest 
inleresis under section 3 10(b)(4) is a tho-pronged analysis in which the Commission examines separately 
the equity interests and the voting interests in the licensee’s parent ’’ The Commission calculates the 
cquity interest of each foreign investor in the parent and then aggregates these interests to determine 
whether the sum of the foreign equity interests exceeds the statutory benchmark Similarly, the 
Commission calculates the voting interest of each foreipn investor in the parent and aggregates these 
\.oting interests 
Iicensce’s parent in excess of 25 percent triggers the applicability i>f section 310@)(4)’s statutory 
benchmark ” Once the benchmark I S  exceeded. section 310(b)(4) directs the Commission to determine 
whether the “‘public interest wil l  be served by the refusal or revocation of such I i ~ e n s e . ” ” ~  

Legal Standard for Foreign Ownership of Radio Licensees 

22 

1 1  The calculation of foreign ownership 

? >  The presence of aggregated alien eq ry or voting interests in a common camer  radio 

23 hi the Foreign I’ar/icipurion O r d e r ,  the Commission concluded that the publtc interest 
would be served by permitting greater I T  a t m e n t  by  individuals or entities from World Trade 
Organization (“WTO”) Member countries in U S common carrier and aeronautical fixed and en route 
licensees Therefore, with resptcr to indirect foreign investment from WTO Members, the Commission 
replaced its “etfective competiti\.e opportunities,” or “ECO.” test with it rebuttable presumption that such 

i h  

( continued from previous page) 
aeronautical en route radio licenses from being “granted to r r  held by” aliens, or their representatives, or foreign 
corporations See 47 U S C 4 310(b)(l), (b)(2) According IO the Transfer Applications, no alien. representative, or 
f u r e i y  corporation will hold any of the commun carrier licenses Additionally, because the proposed transaction 
doc, nut involve direct foreign investment in GTE Pacitica, i t  does noi trigger scction 3 IO(b)(3) of the Act, which 
places a 20% linw on direct alien, foreign corporate or foreign government ownership of entities that hold common 
carrier, broadcasr and aeronautical fixed or en route Tide 111 licenses See 47 U S C 6 310(b)(3) See 
I.oirrStream/Deursche Teleknm Order, 16 FCC Rcd at 9804-9809,11 38-48 (issues related to indirect foreign 
ownership of common carrier licensees are addressed under section 310(b)(4)) Accordingly, we find that the 
proposed transaction is nor inconsistent with the foreign ownership provisions of section 3 IO(a) or 3 IO(b)( 1)-(3) of 
rhe Act 

See 47 U S C 6 3 I O(b)(4) (providing that “No broadcast or common carrier or aeronautical en route or 31 

aeronautical fixed radio station license shall be granted to or held by 
controlled by a n y  other corporation of which more than one-fourth olthe capital stock is owned ofrecord or voted 
by alien,. their representatives, or by a foreign government, or representative thereof, or by any corporation 
organued under the laws of a foreign country, i f  the C o m s s i o n  finds that the public mterest would be served by 
Ihe refusal or revocation of such license ”) 

10973.1 ?? (1995) (BBC LicenseSuhsidiaiy) 

any corpt iflion duectly or mdirectly 

_ .  
See BBC L x e n r r  Subridla? L P , Memorandum Opinion and Order. FCC 95-364, I0 FCC Rcd 10968, 

.q?e i d  d t  10972, 11 20, 10973-74.11; 22-25 
7 4  See. e g , Sprinr Corporarion, Peririonjor UeclururoqJ Ruling Concernrng Secrlon 310(b)(4) and (d) and 
rhr P u b k  Inrerest Requiremenis ofrhr Communicarrons AcI o//934, as amended, Declaratory Ruling and Order, 
FCC 95-498. 1 I FCC Rcd 1850, 1857,a  47 (1995) (Sprini Ruling) See also BBC License Subsidzary, I O  FCC Rcd 
a1 10972-73.1 25 

Infilrm rhe Conuruwirn beforr irs indirect forcign ownership exceeds the 25% benchmark set forth in section 
3 I O(bI(4) See Fox Trlevismn Slorions, Inc , Order, FCC 95-1 88, 10 FCC Rcd 8452. 8474,y 52 (1995) 

7 5  
See Sprint Ruling, I I FCC Rcd a t  1857,n 41 (quoring section 310(b)(4)) It is the licensee’s obligation to 

,<> 
Sw Foreign Parricipnrion Order. 12  FCC Rcd at 23896, 9, 23913,ll 50, and 23940, I I I - I2  
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investment generally raises no competitive concerns.” In evaluating an applicant’s request for approval 
of‘ foreign ownership interests under section 310(b)(4), the Commission uses a “pnncipal place of 
business” test to determine the nationality or “home market” of foreign investors.” 

24 ln light o f  the policies adopted in the Fore ign  Par f i c ipa t ron  Order, we begin our 
waluation of the proposed transaction under section 3 10(b)(4) by calculating the proposed attributable 
foreign equity and voting interests in Pacific Telecom, the U S parent of GTE Pacifica We then 
determine whether these foreigr interests properly are ascnbed to individuals or entities that are citizens 
of, or have their principal places of business in. WTO Member countnes The  Commission has stated, in 

Ihc Fore ign  Parricipairon O r d e r ,  that i t  will deny an application it‘ i t  finds that more than 25 percent of 
the ownership of an entity that controls a common carrier radio licensee is attributable to parties whose 
principal place(s) ofbusiness are in non-WTO Member countries that do not offer effective competitive 
opportunities to LJ S investors in the particular service sector in which the applicant seeks to compete in 
Ihe I I S market, unless other public interest considerations outweigh that finding ’9 

2 .  

In this case, 100 percent of the equity and voting interests in Pacific Telecom would be 

AtIribution of Foreign Ownership Interests 

25 
held by and through Prospector, a holding company incorporated in the Cayman Islands, a terntory of the 
United Kingdom, which, in turn, is a WTO Member country However, the investment pnncipals, 

See id at 23896,1’9.23913,11 SO. 23940,q I 11-12 

Io deiermine a foreign entity’s homc marker for purposes of the public interest deternunation under section 

-7 

R 

310(b)(4), rhe Comrmssion will identify and balance the following factors ( I )  the country of a foreign entity’s 
incorporation, organization or charter, (2) the nationality of all investment principals. officers, and duectors. (3) the 
country in which the world headquarters is located, (4) ihe country in which the majority of the tangible property, 
including production, transmission, billing, information. and control facilities, is located, and ( 5 )  the country from 
which the foreig entity derives the geatesi sales and revenues from its operations See Foreign Parliciparron 
Order, 1 2  FCC Rcd at 2394 I .  (I I I 6  (citing Marker Entry and Regulation ofForeign-Affiliated Enritier, Report and 
Order, FCC 95-475, I 1  FCC Rcd 3873, 395 I ,  1 207 (1995)) For examples of cases applying the five-factor 
“principal place ofbusiness” test. see Lockheed Murrin Global Telecommunicalions. Comsar Corporation. and 
Cnrnsui General Corporarron. Assignor. and Telenor Solellire Mobile S e r v i ~ e ~ ,  lnc , and Telenor Snlellire. Inc , 
4~ri,ynee, 4pplrrurion,/or AJsignmml of Secrron 2 / 4  Aulhor~zar ion~. Private Land Mobile Radio Licemrs, 
F.~per-rmenrul Licrnse5, onrl Earrh Srarmn Licences and Pelrrionfor Derlurarory Ruling Pursuanr 10 Secrion 
3lO(b)(4) u/rhe ConimunicarionJ Acr, Order and Authorization, FCC 01-369, 16 FCC Rcd 22891 (2001), erralum. 
LJ.4 02-266, I 7  FCC Rcd 2147 (Int‘l Bur 2002), recon denied. FCC 02-207, 17 FCC Rcd 14030 (2002) (Telenor 
Ordei-), Space Slaiion Svrrern Licencee, In< , Aurgnor and Iridrum Consrellarion LLC, Assignee. el a l ,  
Memorandum Opinion, Order and Authorization, DA 02-307, 17 FCC Rcd 2271 (Int‘l Bur 2002) 

See Fnreign Parociparion Order. 12 FCC Rcd at 23946,lI 131 In addition to holding common carrier 7 

cclluldr radiotelephone and common carrier Satellite earth station licenses, GTE Pacifica holds a non-common 
carrier satellite earth station license We note that section 310(b)(4) governs only common carrier, broadcast, and 
aeronautical en route or fixed radio licenses Therefore, we do not consider here the proposed foreign ownership as 
i t  relales to the non-common carrier earth station license Our findings i n  this Order and Authorization w t h  respect 
tu comprtiiive effects. our public interest deternunation For the common carrier licenses, and the Executive Branch’s 
resolution of any national security and law enforcement concerns, collectively suffice to resolve any public interest 
implications. uutiidr of our review under section 3 IO(b)(4), lo the extent there are any, for the non-common carrier 
license 

See Prrriionfor Declarurop Ruling at 7-8 (citing Cahle & Wireless USA, Inc , Applicarionfor Auihoriry ID 

Operare u . ~  a Facrl~rres-Based C a r r i w  in Accordance wrrh the Provisions ofSectron 63 18(e)(4) of the Rules 
Beween I/ie Unrrerl Starer and Bermuda. Order, Aurhonzation and Certificate, DA 00-3 I I ,  15 FCC Rcd 3050, 3052. 
‘I 7 ( Int’ l  Bur 2000) (relying on an opinion provided by the U S Department of State to conclude that the 1994 
Mandkesh Agrecment Establishing the World Trade Organization applies to the United Kingdom’s overseas 
iernitories) 

# I  
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director\ and officers of Prospector are from the Philippines, the world headquarters of  its owners I S  

located in  the Philippines, a majority of the owners’ tangible property is in the Philippines, and the 
owner5 dfrive a majority of their sales and revenues from operations in the Philippines ’’ Therefore, we 
tind that, on balance, Prospector principally conducts its business in the Philippines, also a WTO Member 
countrq 

26 Because Prospector’s pnncipal place of business IS in a WTO Member country, 
Provector is entitled to a rebuttable presumption that its proposed foreign ownership of Pacific Telecom, 
the U S parcnt 0 1  the Title I11 licensee, does not pose a risk to competition in  the United States that would 
justify denial of the Transfer Applications *’ As explained more fully in Section III.D, w e  find n o  
evidence in rhc record of any competitive concerns that would rebut this presumption 

27 The Governor opposes the proposed indirect foreign ownership and control of  MTC and 
G T t  Pacifica “given the national security and public safety issues raised by [the CNMl’s] distant and 
strategic geographic location ’”’ In parricular, the Governor argues that prior orders cited by the 
Applicants in support of the proposed indirect foreigr ownership fail to justify a grant of the Petition for 
Declaratory Ruling 
ibreign ownership in those orders, most involved the competitive continental United States where 
“compclling national secunty and public safety concerns did not exist.”E5 W e  reject the Governor’s 
contentions and deal with this aspect of the  transaction in  Section I11 F below 

The Governor claims that, although the Commission approved 100 percent indirect 

28 
loreigr ownership ofG.rE Pacifica in excess of thc 25 percent statutory benchmark set by section 
310(b)(4) of the Act Specifically, this ruling pennits GTE Pacifica to be owned indirectly by Prospector 
(up to and including 100 percent of the equity and voting interests) and by Prospector’s shareholders 
Ricardo C Delgado (up to and including 60 percent of the equity and voting Interests) and Jose R.  
Delgaldo (up to and including 40 percent of the equity and voting interests). In addition, Pacific Telecom 
seeks advanced authorization for two percent indirect f o r e i g ~  ownership by foreign individuals in  relation 
to a trust arrangement being established for MTC and GTE Pacifica employees.“ In accordance wtth our 
usual policy, we will permit Pacific Telecom to accept up to and including an aggregate 25 percent 
indirecr equity a n d o r  voting interest from other foreign investors without obtaining prior Commission 
approval under section 310(b)(4) of the Act E7 

We conclude that it will not scrbe the public interest to prohibit the proposed indirect 

Set. Prlirion fiir Decluraion Ruling at 8 

SeeFuieign Porricipariun Order, I 2  FCCRcd ar 23913-14,l  51 

Governor oJCNMI’s OppoAiiion at 29 The Governor arguer that there is little competition in the CNMI 

X I  

8: 

“1 

and, therefore, without such comperitive alternatives. foreign ownership of MTC and GTE Pacifica poses significani 
national security and public safery risks See id at 21-29 Additionally, Herman Guerrero opposes the proposed 
indirect foreign ownership because C N M K  S cirizens will hold no significant ownership interests in Pacific 
Telecom See Harmon Gurrrero i Lerier ai 2 See a1.w CNMI Huuse o/RepreJenrunves ’ Lelrer at 2 (generally 
oppobing ioreign ownership of ihe CNMl’s  ielecomunications network) 

Guvernor i fCNMI’s Opposiiion a t  30-31 

I</ 

See Periiion /or Deduraruty Ruling at 15- 16 

See XO Communrcatrons Inc for  Consen1 lo Transfer Conirol u/Licenst.r and Aulhorizarrons Pursuant IO 

Secrrons 214 and 3lV/dl ofthe Communica/ions ACI  ond Pelilionfor DeclararoT Ruling Pursuant Io Seclion 
?lOlh)14) ojihe Communrcolions Acr. Memorandum Opinion, Order and Authoruarion, DA 02-2512, 17 FCC Rcd 
I42  I 2  I9223 n 77 (Int’l B u r ,  WTB and WCB 2002) In doing so, we reject the Governor’s argument that we need 
more information about the trust arrangemeni bcfore making a decision See Gobernor ofCNMI’s  Opposiiiun at 1 I .  

(contmued ) 

** 
9 .  
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D. Competitive Effects 

29 Our public interest analysis includes an evaluation of the competitive effects of the 
ipropoied transaction in both the relevant product and geographlc markets For telecommunications 
s e n  iic providcrs, the Commission has determined that the relevant product and geographic markets can 
include both IJ S domestic telecommunications services markets and telecommunications services 
betwccn the United States and foreign points 
resuli in harm to competition i n  any relevant market and will likely yield tangible public interest benefits. 

We determine that the proposed transfer will not likely 

1 .  

Rased on our review of the record, we conclude that the proposed transfer is not likely to 
reduce the number of  potential competitors in  any relevant product or geographic market served by MTC 
or GTE Pacifica MTC serves the local exchange market and GTE Pacifica serves the domestic and 
international telecommunications services market in the CNMl through the use of  cellular radiotelephone, 
terrestrial fiber optic, satellite. and submarine cable facilities 

Competition in the Relevant Product Markets in the CNMl 

30 

3 I We find that acquisition of MTC by Pacific Telecom does not pose any nsk to 
competition in the local services market in the CNMI In particular, the proposed transaction involves a 
transfer of control of one local exchange carrier with a relatively small number of lines in a very limited 
geographic area, the CNMl, to an entity that does not currently compete or, based on our review of the 
record. intend to enter into the relevant local market on its own 89 There is no evidence in the record that 
the proposed transaction would diminish local cornpetition, or reduce the possibility that competitive 
local exchange camers will enter the local services market in the future 90 In fact, Pacific Telecom's 
entrance into the market 5hould result in continued service without interruption 'I Thus, given the present 

( continued from previous page) 
12  Based on our review of the record, we can make a deternunation regarding this transaction without further 
information about the trust arrangement 

See. e g , VoiceStream/DeurJche Telekom Order, I6  FCC Rcd at 9823,178,9825,781,9833,l I  97 
uliu , ~ p p l i ~ a r i o n  of WorldCom. Inc , and MCI CommunicarionA Corporalrunfor Transfer of Cunrrol o/MC/ 
Cummuiircurioni Corporalion to WorldCom. Inc , Memorandum Opinion and Order, FCC 98-225, 13 FCC Rcd 
I E025 ( 1998) (WorldCom/MC/ Order), Lockheed Murrin Corpurarron. ComAar Governmenlal SyJrems, LLC. and 
Comsui Corpo, afion, Applrcurrons /or TrunJfer of Conrrol of Comsar Corporalion and lu Subsrdiarres, Licensees of 
Vurrous Sarellrre. Earrh Slation, Privare Land Mobile Radio and Experimental Licenses. und Holders of 
Inro-nutronol Sccrron 214 Authorizarions, Order and Authorization, File Nos SAT-T/C-20000323-00078 and SAT- 
STA-20000323-00078. FCC 00-277, 15 FCC Rcd 22910.22915,1 16 (2000) (ComradLockheed Order), erratum, 
DA 00-1789, 15 FCC Rcd 23506 (Int'l Bur ZOUO), recon denied, FCC 02.197, 17 FCC Rcd 13160 (2002); and 
Applicarion oJCeneral Elrclrrc Cupiral Corporalion and SES Glohul S A /or Consent lo Trans/er Conrrol o/ 
Ltcensa und Aufhoriza/ronJ Pursuanr ro Secfron 2/4(a) and 3/0(d) of rhe Communlcatzons Acr and Perinonfor 
Declanrtog. Ruling Punuonr io Section 31O(h)(4j of rhe Communlcatrons Acr. Order and Authorization, DA 01- 
2100, 16 FCC Rcd 17575 (Ini'l Bur & WTB 2001), Supplemental Order, DA 01-2482, 16 FCC Rcd 18878 (Int'l 
Bur  & WTB 2001) 

See 88 

lndecd, neither Prospector, Citadel, nor the Delgados hold any  equity interests in any U S xu 

telecomunlcations common carrier See Pelrrronfor Derlararoiy Ruling at 3-4, n 8. see also Cellular 
Rr/diorrlephonr Srrvrce Applrcorion Attach C, FCC Ownership Disclosure Information for the Wireless 
I e l r ~ o m u n i c a t i o n ~  Services 

,vu In particular, Pacific Telecom stales that the  local market is, and post-transaction wi l l  contlnue to be, open 

See gmeral lv Petition for DeclururorV Ruling Attach B, Pacific Telecommunications, Inc , a Pacific 

Lu Competition See Joint Opposrrion at 7 

Powerhouse (Pacific Telecom Preseniation) (indicating that the transfer of te lecomunica t i~n~ operations in the 
CNMl from RANZHI to Pacific Telecom will be seamless) 

' > ,  
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market conditions, we conclude that the proposed transaction will not pose a nsk of harm to local 
competition in the CNhU 

32 We also conclude that the proposed transfers of control will not h a m  competition in the 
domestic mobile telephony services market or the domestic and international long distance services 
markets First, with respect to the domestic mobile telephony services market, the proposed transaction 
involves a transfer of control of GTE Pacifica's mobile telephone operations to an entity that does not 
provide domestic mobile service5 in the CNMI, or, based on our review of the record, intend to otherwise 
enter that market Thus, the transaction will not increase GTE Pacifica's current market share in the 
domestic mobile telephony services market or result in  the loss of a significant competitor With regard 
lo domestic and international long distance services, we agree with the Applicants that cornpetition IS not 
as minimal as the commenters suggest '' More than half of the long distance minutes onginating in the 
CNMl are provided through other service providers '' Moreover, the transaction will not increase the 
concentration in these markets or result in the loss o f a  significant cornpetitor because Pacific Telecom 
does nor currently compete in, or, based on our analysis of the record, does not intend to enter into these 
markets on its own With specific regard to international services, we find no evidence that the proposed 
transfers of control would adversely impact competition in  any input market that is essential for the 
provision of international services, including the market for international bansport serwces. 

2.  Rate Jntegration 

The Governor and the CNMI House of Representatives contend that the Commission 33 
should deny the proposed transaction because it  may reduce the availabllity of affordable telephone 
service to customers in the CNMl 94 Specifically, the Governor argues that the proposed transactlon 
would violate the public interest because, unlike the Transferor, which IS affihated with carners providing 
service in  U S states and territories, Pacific Telecom would not have other low-cost points with which it 
would he required to average the high costs of providing service to the CNMl as would otherwise be 
required by section 254(g) of the Act, thus allowing the Transferee to raise long distance rates." 

34 Although the continuation of universal service is a goal the Commission considers in its 
public interest analysis, we reject these claims based on the record before us. In reaching OUT decision, 
we need not determine whether section 254(g) should be interpreted as a de facto requirement that 
transferees of long distance service in high cost areas must provide telecommunications servtce in other 
U S ierritories to ensure the preservat~on of rate integration Rather, we consider the impact the 
transaction would have on universal service as part of our broader analysis as to whether the proposed 

See, e g , Governor o/CNM/'s Opposifion at 22 (stating that MTC/GTE Pacifica IS the dormnant cellular, '11 

long distance, and Internet provider, and there IS little overall competltion) 

See Join1 Opposilion at 7 n 14 

Governor ojCNMI's Opposimn at 31-34, CNMI House ofReprexntatwes' Letter at 2 See Bel/ 
Ai/oniic/NYN€X Order, 12 FCC Rcd at 19987 (stating that the public mterest standard mcludes, infer d i n ,  the broad 
aim of "preserving and advancing universal service") 

q1 

94 

v i  Governor i!/CNMI s Opposiiion ai 32-34 (stating rhar after the implementation of rate integration, MTC 
had reduced outbound long distance calling rates to the mainland substaniially and that the loss of rate mtegraiion 
would harm consumers and busmesses, and sei back the close commercial ties which integrated rates have facilitated 
beiwen the Commonwealth and mainland U S ) Pursuant to the C o m s s i o n ' s  rate integration policy, a provider 
of interstate interexchange services is required to charge a rate in one U S state that IS no higher than the rate it 

charges in other U S states 47 C F R 6 64 ISOl(b), see a/so Role lnregrairon Order, 1 1  FCC Rcd at  9588.90. 
77 5 2 ~ 5 5  
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transaction is in  the public interest "' Ln this case, we believe that the proposed transaction will not 
necebsarily raise long distance raies We note that equal access will continue to be in place in the CNMI 
after closing of the transaction and that several other carriers currently provide long distance service in the 
CNVI '" In fact, the Applicants state that due to downward market pressure on rates, GTE Pacifica 
Lurrrnlly offers rates via  Optional Calling Plans ("OCPs") and Prepaid Cards that are lower than the 
integated rate\ dictated by section 254(g) i n  order to maintain its 1 I percent market share q R  In doing so, 
Applicants note that presubscnbed 1+ long distance calling constitutes only a small percentage of all 
originating long distance minutes. thereby highlighting the availability and competitiveness of alternative 
calling options '' 

3 5  Second, after the completion of the proposed transaction, customers in the CNMI will 
continue to benefit from rate integration Specifically, four carriers, including WorldCom,"" w h ~ c h  has 
almost 30 percent of the long distance market for calls originating in the CNMI,i"i provide interexchange 
her\'icr in both the CNMI and continental U S., and thus their rates will remain integrated and serve as a 
cornperitive benchmark Moreover, we note that Pacific Telecom intends to sign a rate integration 
ageemen1 to provide originating long distance service in the CNMI at  a rate not exceeding "Verizon's 
rate integrated long distance domestic message toll service rates for customer dialed direct station-to- 
station calls tor a rive year period "lo '  Based on the evidence in the record, we find that consumers have 
mcaninglul opportunities to choose a long distance provider and that sufficient market forces exist to 
ensure that competition will continue in the loreseeable future Accordingly, we conclude that the 
competitive efrects component of our public interest analysis has been satisfied 

E. Dominant Carrier Safeguards 

36 As pan of our public interest analysis under section 214(a) of the Act. wc also consider 

See BellAt/anric/NYNEXOrder, 12 FCC Rcd at 19987 (staring that universal service is a goal the u,, 

Commission considers in its public interest analysis, among many others) 
i Perilion for Declaralory Ruling at 12 
')' Juinr OppuArrion at 9, Attach D. Summary of Current Rate Integrated Rates. Optional Calling Plan (OCP) 
Kares and Prepaid Kares for Calls Originating in the CNMI. Pehrionfor Declaratory Ruling at 12, Attach C Long 
Disidnce Market Share in the CNMI for Presubscribed I t Originating Minutes and for Originating Access Minutes 
We note that the Governor asserts that Pacific Telecom has monopoly control over the long distance market 
C;uvrtrnoi- UJ CNMI ', Oppusi~ron at 22-23 Houever, we are persuaded by data provided by the Applicants that the 
transferor's marker share of presubscribed I-  originating minutes is 71 28% and. as stated above, for al l  onginating 
minutes is only 17 I I %  Joinr Opposirion, Attach C, Long Distance Market Share in the CNMl for Presubscnbed 
I+ Orismaring Minutes and for Originating Access Minutes (CNMI Long Distance Market Summary for 2003) 
Hased on the record we reject the Governor's criticism of the market share data provided by Pacific Telecom 
Covenror o/CNMl',  Oppmimn at 2; Specifically, the Governor provides no specific data or persuasive rationale 
on which io base a conclusion that the five monihs of dara Pacific 'I elecom provides are unreliable or insufficient 

Pe/iiionfor Declaratmy Ruling at 12. I 3  

WorldCom has recently been renamed MCI See. e g  , Thor Olavsrud, Judge OKs WorldCom Settlemenl, 

v9 

1/10 

ASP News, July 7, 2003, available a/  http I ~ w w w  aspnews comlnewslweeklylarticle/O,,427I~2232051.00 hrml 

fee CNMl Long Distance Market Summary for 2003 

Petirronfur Declaratory Ruling at 12-13 

Id at I I Given our competirive analysis above and the evidence in the record, we need not base our 

, I # ,  

1111 

1 "  

conclusion un on-going negotiations between the parties and thus reject c la im that we should Include the agreement 
in the record or condition our approval on a requirement that Pacific Telecom provide service at a set or 
bcnchmarked rate for any period of time immediately following the transaction See Governor ofCNMl's 
Oppusrlron at 32, see alTo Governor ofGuam's Comments ai 2-3 
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whether, upon consummation of the proposed transfers of control, the international section 2 14 
authorization holder, in this case, GTE Pacifica, will become affiliated with a foreign carner that has 
markct power on the foreign end of a U S international route to be served by the international section 214 
duthori7ation holder "I4 In addition, under sections I 767(a)(8) and (a)(l I) of the Commission's rules, a 
submarine cable licensee that pruposes to transler control of an interest in  a submanne cable landing 
Iicensc granted pursuant to the Cable Landing License Act and Executive Order 10530 I S  required to 
disclose if i t  will become affiliated with a foreign carrier as a result of the transfer of control I o '  Under 
rules adopted in  the Foreign Parricipation Order, the Commission classities a U S carrier as "dominant" 
on a particular route if i t  is, or is affiliated with, a foreign camer  that has market power on the foreign end 
of that route l o b  With respect to submarine cable licensees, the Commission similarly applies competitive 
safeguards to a licensee that is, or is affiliated with, a carner with market power in foreign input markets 
that could result in harm to competition in the l J  S market."" 

37 GTE Pacifica will continuc to qualify for non-dominant classification on all authonzed 
U S international routes because Pacific Telecom certifies that i t  IS not a foreign carner and is not 
affiliated with any foreign carrier 
respect to national secunty, law enforcement, foreign policy and trade policy concerns, we conclude that 
the proposed transfers of control of the international section 2 14 authorizations and submarine cable 
landing license from BANZHl to Pacific Telecom are consistent with our foreign affiliation rules 

Accordingly, and taking into account our findings below with 

4 i  U S C 9 214(a) 

47 C F R $ $  I 767(a)(8), (a)(l I ) ,  Jee a h  47 U S C $6 34-39, Exec Order No 10530, $ 5(a), reprinted 05 

See Foreign Parircipaiion Order. I2  FCC Rcd at 23987,lI 215, 23991-99,11 221-39 A carrier classified 

IO4 

"" 

urnmderl ,n 3 U S C $ 30 I 
1110 

ds dominant on a particular U S international route due to an affiliation with a foreign carrier that has market power 
on the foreign end of the route is subject to specific international dormnant carrier safeguards set forth i n  section 
63 I O  of Ihc tules See 47 C F R 9 63 lO(c). (e)  These safeguards are designed to address the possibility that a 
foreign carrier with control over facilities or services that are essential inputs Tor the provision of U S international 
sewices  could discrimnarc against rivals of its U S affiliates (1 e ,  venical h a m )  In the Foreign Parlicipation 
Orde,, the C o m s s i o n  concluded that these safeguards, tn conjunction with generally applicable international 
safeguards, are sufficient to protect against vertical h a m  by carriers from WTO Member countries in virtually all 
circumstances In the exceptional case where an application poses a very high risk to competition in the U S  
market. and where the standard safeguards and additional condiiions would be ineffective, the C o m s s i o n  reserves 
ihe right to deny the application See Foreign Parriaparion Order, 12 FCC Rcd at 23913-14,151 In 
circumstances where an affiliated foreign carrier possesses market power rn a non-WTO Member country, the 
Comrmssion applies the ECO test as part of its public interest inquiry under section 214(a) See Foreign 
Pa,-l,crpurron Order, 12 FCC Rcd at 23944, 7 124 

markets include those facilities or sewices necessary for the landing, connection, or operation of submarine cables 
See id at 22 I80,q 23 In the Submarrne Cable Reporl and Order, the C o m s s i o n  found that these competitive 
safeguards should be sufficient in all but the most exceptional of circumstances to detect and deter any anti- 
compeiiiive behavior associated with markei power i n  WTO Member markets where U S -licensed cable systems 
land and operdte Sce i d ,  >re a130 id a t  22174.1; 12. n 32 (noting that pursuant to the Foreign Pariicrpalion Order, 
1 2  FCC Rcd at 23944-46,n 124.130. an applicant proposing io acquire an interest in  a U S cable landing license 
that IS affiliated with a foreign carrier that possesses market power i n  a non-WTO destination market of the cable Is 
required to meel the ECO test as a prerequistte to grant of the cable landing license application) See also 47 C F R 
5 I 767 Note ("The term 'affiliated' dnd 'foreign carrier,' as used in this section, are defined as in 5 63 09 of this 
Lhaptcr cxccpi lhdt the term 'foreign ~arrier-  also shall include any entity that owns or contToIs a cable landing 
~tdtioii in a foreign niarkei ") 

See Submarine Chble Report and Order, 16 FCC Rcd at 22180,125 Relevant foreign carrier input Ill7 

,"I 
lnternarional Srcrion 214 App/rcalion a1 7-8 A U S carrier is presumptively classified as non-domnant i f  

I I  has no affiliations with, and itself is not, a foreign carrier in a panicular country to which I t  provides senice See 
47 C F R 4 63 I0(a)(l) 
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F. 

38 
investment is an issue, we also consider national security, law enforcement, foreign policy or trade policy 
concerns presented If  the Executive Branch raises national security, law enforcement, foreign policy or 
trade policy concerns, we accord deference to its expertise on such matters lo’ As noted above, these 
concerns are addressed as part of our public interest analysis 

National Security, Law Enforcement, Foreign Policy, a n d  Trade Policy Concerns 

When analyzing a transfcr of control or assignment application in which foreign 

39 In their Peiition for Declaratory Ruling, the Applicants state that, pnor to the filing of the 
Transfer Applications. Pacific Telecom and its reprcsentatives approached certain Executive Branch 
agencies regarding the tranhaction I “ ’  ‘The Applicants also request, with the concurrence of the Executive 
Branch agencies, that the Commission deier action on the Transfer Applications until issues identified by 
the Executive Branch agencies “have or have not been resolved” and appropriate action is requested 
The Department ot Justice and the Federal Bureau oflnvestigation (collectively refemed to as 
“DOJi’FBl”) now advise that the Executive Branch agencies involved here have no objection to a grant of 
the Transfer Applications or the Petition for Declaratory Ruling provided that the Commission conditions 
the grant on compliance with the terms of a network security agreement between the Department of 
Justice, Federal Bureau of Investigation, Department of Defense and Department of Homeland Secunty, 
and Pacific Telecom and MTC (“Pacific TelecodExecutive Branch Agreement” or “Agreement”). 
Specifically, on October I O ,  2003, the DOJiFBl filed, with the concurrence of the Department of Defense 
and Dcpartment of Homeland Security, a Petition to Adopt Conditions to Authorizations and Licenses 
(“Peiiiion to Adopt Conditions”) that anaches the Pacific TelecodExecutive Branch Agreement ‘ I ’  

l h e  Petition to Adopt Conditions states that the Pacific TelecodExecutive Branch 40 
Agreement “is intended to ensure that the Department of Justice, Federal Bureau of Investigation, 
Department of Defense, the Department of Homeland Security, and other entities with responsibility for 
enforcing the law, protecting the national security and preserving public safety can proceed in a legal, 
secure and confidential manner to satisfy these responsibilities ’”” The Pacific Telecom/Executive 
Branch Agreement includes provisions regarding access to and protection of facilities. visitation, 
information storage and security, disputes, audits. reports, notice, and treatment of information submitted 
hy Pacific 1-elecom to the Executive Branch agencies In particular, the Agreement requlres, infer aira, 
( I  I the domestic communications companies to comply with the U S. legal process, Executive Orders and 
National Security and Emergency Preparedness rules, regulations and orders,Ii4 ( 2 )  the domestic 
communications companies to take reasonable measures to prevent improper use of or access to the 

I O 9  

I IO 

See Foreign Parriciparion Order, I2 FCC Rcd a t  2391 8-2 I ,  77 59-66 

Perilion for Declarolog. Ruling a t  14 

Seeid at 14-15 
I , ?  See generally, Petition to Adopt Conditions, I 6  Docket Yo 03-1 15 (filed October IO,  2003) Appendix E 
to thls Order and Authorization attaches the Pacific TelecodExecutive Branch Agreement. We have received no 
comment, or oppositions to the Petition to Adopt Conditions or the Pacific TelecodExecutive Branch Agreement 
“j See id a t  5 As stated in the Petilion to Adopt Conditions, “[dluring the course of discussions between the 
DOJ, FBI and  DOD and the Applicanis. the L S Department of Homeland Security was established and became a 
membcr of the Committee on Foreign Investment in  the United States ” Id 

“domat ic  communications company” to mean all subsidiaries, branches, depamnents. divisions and other 
cumponrnts o fMTC,  and any other entity over which MTC exercises de/ocio or d e p r e  control) and at Art I 6 
(defining dr/aclo and dejure control) 

, , I  

, I 4  
See Pacific TelecodExecutive Branch Agreement ai Art 2 3 See olso id at Art 1 I 1  (whch defines 

19 



Federal Communications Commission DA 03-3563 

“domestic communications infrastructure” or to “data centers,””’ and (3) MTC to promptly nottfy the 
Department of Justice, Federal Bureau of Invemgation, Department of Defense and D e p a m e n t  of 
llumeland Security of a n y  forcign m i i i y  or individual, other than Pacific Telecom, that obtains or likely 
will obtain a direct or indirect ownership interest above 10 percent in MTC or a domestic communications 
company, or gains or likely will gain ”control” of MTC or a domestic communications company l i b  

41 In  asscssing the public interest, we consider the record and accord the appropriate level o f  
det’erencc io Executive Branch expertise on national security and law enforcement issues ‘ I ’  As the 
Commission stated in the Forergn Participation Order, foreign participation in the U.S 
telecommunications market may implicate significant national secunty or law enforcement issues 
uniquely within the expertise of  the Executive Branch ‘ In  Although the Commis ion  presumes that an 
application from a WTO Member applicant does not pose a risk of anti-compet:.ive h a m  that would 
justify denial of the application, the Commission does not presume that an application poses no national 
security. law enforcement, foreign policy, or trade concerns 
proceeding, we considered these concerns independent of our competition analysis, and, at the request of 
the .4pplicanls, with the concurrence of the Executive Branch agencies, we deferred action on the 
‘I ransfer Applications until resolution of the Executive Branch agencies’ concerns. As indicated in the 
Petition to Adopt Conditions, the Executive Branch agencies have addressed their concerns with respect 
to national security or law enforcement concerns through the negotiation of the Pacific 
TelccomiExecutive Branch Agreement We recognize that, separate from our licensing process, Pacific 
Telecom has entered into the Pacific TelecodExecutive Branch Agreement, and expressly states that the 
Ikpartment of Justice, Federal Bureau of Investigation, Department of Defense, and Department of 
Homeland Security will not object to grant of the pending Transfer Applications, provided that the 
Commission conditions grant of the Transfer Applications and the Petition for Declaratory Ruling on 
compliance with thL Zacif ic Telecom/Executive Branch Agreement I 2 O  The Executive Branch has not 
otherwise commented in this proceeding 

In the context of this particular 

42 In addition, the Governor and the CNMl House of Representatives raise public safety 
andor  national security concerns in  this proceeding oreign 
ownership of the CNMI’s telecommunications network would pose national secunty and public safety 

The Governor argues that 100 percer, 

See id at An 3 I The Agreement requires, infer uliu, MTC’s board of directors (“MTC Board”) to 
esiablish a secunty cornnuttee to oversee security matters See rd at A n  3 15 Half(50%) ofthe MTC Board’s 
members nominated bv Pacific Telecom must be security directors. that is, directors who are U S  cituens, have or 
acquirc U S secur 

b n g c  See id 
vidual a i  a iecui ity director, the Department of Justice, Federal Bureau of Investigation, Department of Defense, 

I , !  

learances, and satisfy the independent direcior requirements of the New York Stock 
+r t  3 15.3 I6 Within 30 days of receiving notice of the proposed appointment of an 

v 3epartmenl of Homeland Security may object io the appointment, requiring rescission o f  the appointment and 
appointment ofanother candidate See id at An 3 16 
I I2 (defining “domestic communicdtioni infrairmciure”) 

See ulso id at Art 1 5 (defming “data centers”) and at An 

See id a t  A ~ I  5 2 See also rd a t  Art I 3 (which defines “control” to include the power to reach certain 
decision5 as well as dc Jacro and rlejurr control) 

I Ih  

See Foreign Parricrporion Order. 12 FCC Rcd at 23919-21.17 61-66 , 1~ 

Swir l  a t23919,762 

Sei, id at 23920-2 I. 7 65 

Sl‘c Petition to Adopt Conditions at 5 

Sei, CNMI House ofRepresanmnves’ Lerfer at 2 (stating that “foreign owership of the [CNMI] 

I I,/ 

I ?I, 

111 

teleconununications infrasmcture is antithetical to the efforts by the United States io ensure the security of our 
border5 dnd our communicaiion~ sysrem 
17-3 1 ,  Coi’ernor’! R r p k  lo .4ugusr 15 Lerrrr at 3 

in terms of defense security ”), Governor oJ CNMI j Opposirion at 
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riqk\ because ( I )  competition is minimal in the CNMI. leaving few alternatives for service, (2) Pacific 
relecom would control critical infrastructure services such as 91 I ,  ( 3 )  the U S military and residing U S 
tederal agencics would be utilizing a telecommunications network that would be under “foreign conbol,” 
and (4) the CNMl IS i n  a remote, yet strategic location As explained above, the Executive Branch’s 
national secunty, law enforcement and public safety concerns are addressed by the Agreement and the 
(’ommission’s conditioning of the grant of the Transfer Applications and Petition for Declaratory Rullng 
o n  compliance with the Agreement As further explained, we accord deference to the expertise of the 
Executive Branch on national security. law enforcement, foreign policy or trade policy issues that i t  raises 
in  a particular proceeding Therrfore, in view of the Executive Branch’s scrutiny of the transaction, and 
the resolution ofirs concerns. we find no basis in the arguments raised by the Governor or CNMl House 
n1Representatives to deny the Transfer .4pplications or Petition for Declaratory Ruling as conditioned 

43 We note that the Pacific 1-elecodExecutive Branch Agreement contains certain 
probisions relevant to this transaction that, if broadly applied, would have significant consequences for 
the telecommunications industry These provisions, if viewed as precedent for other service providers 
and potential investors. would warrant further inquiry on our part, and we will consider any subsequent 
agreements on a case-by-case basis Notwithstanding these concerns about the broader implications of 
rhr Pacific TelecodExecutive Branch Agreement, we see no reason to modify or disturb the Agreement. 
Therefnrc, in accordance with the request of the DOJIFBT, in the absence of any objection from the 
Applicants, and given the discussion above, we condition our grant of the Transfer Applications on 
wmpliance with thc Pacific 1 elecondExecutive Branch Agreement 

c. Public Interest  Benefits 

44 We find that granting the Transfer Applications will likely yield public interest benefits 
because Pacific Telecom plans to provide expanded and innovative telecommunications services to 
consumers in  the CNMI and to invest in  equipment and infrastructure The Governor attempts to argue 
that the proposed transaction will result in a reduction of services currently provided by BANZHI I*’ We 
reject this argument Pacific Telecom has represented that i t  intends to continue providing existing 
tclecommunications hervices a h  well as expand and increase investment in those services in the CNMl ’ ”  
Tor initance, according to Pacific Telecom, i t  plans to ( I )  introduce third generation wireless services, 
(2 )  increase the capacity and coverage of wireless services; ( 3 )  rollout broadband services on a mass 
market basis,’” (4) increase broadband capacity to support such services as video on demand; and (5) 
compete with Guam as a regional hub by investing in  fiber optic capacity from the continental United 
States In addition, Pacific Telecom represents that it  intends to expand wrreline services and retain 
and further develop the existing employee base 12’ Pacific Telecom also states that the public switched 
telephone network will continue to operate at a 99 9 percent reliabtlity rate and will be upgraded as 
necessary to keep i t  “state of the art ” 1 2 ’  As a result, customers in the CNMl should continue to have 
reliable access to existing services while likely having access to improved a n d o r  new serwces Thus, we 

. - 
Covernot- u/rhe CNMl’r  Oppo.s!rion a t  21-30. JL‘C alw Guwmor k Reply Io A u g u r  I S  Lelrer at 3 

See. e g ,  GovernoruJCNMI ’~  Oppo\i/iun ai 31 

Pelrrronjor Declaratoy Ruling ai 10 

Id at 10.1 I 

Prl ir ion for- Declararory Ru1tn.q Anach B, Pacific Telecommunicat~ons. Inc . a PacLfic Powerhouse at  4 
(Pacific Telecom Presentation) 
11- Prlirionfor Decloraloq~ Ruling at 10-1 I ,  Pacitic Telecom Presentation at 4 Pacific Telecom projects that 

i i i ,  Pacific lclecom Preseniatlon a i  4 

capital expenditures wil l  bc $16 I million .Sw Pertrton/or Declarurov Ruling at I I 
I!. 

L! 



Federal Communications Commission DA 03-3563 

lind that grant of the Transfer Applications will serve the public interest, convenience and necessity 

fV. REQUEST FOR HEARING 

45 We deny the Governor’s request to designate the Transfer Applications for an evidentiary 
heanng pursuant to sections 309(d) and 214(b) of the Act to determine whether approval of the transfer of 
control request would serve the public interest 129  Parties challenging an application to transfer control by 
means of a petition to deny and seeking a hearing on the matter must satisfy a two-step test established in 
section 309(d) ‘lo A protesting parry seeking to compel an evidentiary heanng must ( I )  allege specific 
[acts demonstrating that “a grant of the application would beprimofacre inconsistent with [the public 
~ n t e r e s t ] . ” ~ ~ ~  and (2) present “a substantial and matenal question of fact ‘ r i 3 2  If the Commission concludes 
that the protesting party has met both prongs of the test, or i f  i t  cannot, for any reason, find that grant of  
the application would serve the public interest, the Commission must designate the application for a 
hearing in accordance with section 309(c) of the Act I ”  

46 In evaluating whether a petitioner has satisfied the two-part test established in section 
309(d), the D C Circuit has indtcated that where petitioners assert only “legal and economic conclusions 
concerning market stmcture, competitive effect, and the public interest,” such assertions “manifestly do 
not” require a live heanng I J 4  Moreover, in determining whether the specific claims of a petitioner raise 
substantial and matenal questrons of fact, “the Commission may consider the enhre record, weighing the 
petitioner’s evidence against facts offered in rebuttal x’’15 The determination as to the adequacy of the 
record IS, in the first instance, a decision that must be made by the Commission in light of its public 
interest responsibility ”‘ 

47 The Governor alleges that he has set forth aprimafocre case pursuant to section 
309(d)(l) because Pacific Telecom has failed to demonstrate that it possesses the requisite financial and 
technical qualifications, Pacific Telecom’s foreign ownership of the telecommunicattons facilities in  the 
CNMI poses significant natlonal secunty and public safety concerns, rate Integrahon may be 
compromised in the CNMI, and Pacific Telecom made intentional misrepresentations and omissions with 

See Governor oJCNMl’s Opposirion at  i i i .  Governor i Reply to Join/ Opposlllon at  1-2, Governor’s Reply 1?Y 

io July / 8  Lerler at 1-3. Governor’s Reply 10 Augusl / 5  Lelrer a t  5 On October 20, 2003, the Governor also 
requested a 14-day extension of time (until November 3. 2003) to potentlally subnut informanon from the Philippine 
government regarding, inler alia, the operating record of ISLACOM and the Delgados In the Philippines See 
Governor’s October 20 Leller Because this Order and Authorizatlon has been released after the 14-day time period, 
we consider this request moor 

47 U S C 4 309(d) I i o  

”I 47 U S C  9 309(d)(l), Gencom Inc v FCC, 832 FZd 171, 181 (DC Cir 1987), see Aslrollne 
Communicarions Co v FCC, 857 F 2d 1556, 1562 (D C Cir 1988) (Astrolme). 
”’ 
”’ 
‘ I 4  

652 F Zd at 89-90) (affimung the Comss ion ’ s  decision m the AT&T/McCaw Order not to hold a full evidentiary 
hearing before approving the merger) See AT&T/McCow Order. 9 FCC Rcd 5836 at 5927-28.77 172-74 

Arrrolrne, 857 F 2d a t  I561 Ultimately the Applicants bear the burden of proof to demonstrate, by a 
preponderance of the evidence, that the proposed transaction, on balance, serves the public interest See. e g , 
WorldCom/MClOrder. 13 FCC Rcd at 18031-32,l I O ,  1814445,1209 

47 U S C 4 309(d)(2), Gencom, 832 F 2d ar 181, see Asrrollne. 857 F Zd at 1562 

47 U S C $ 309(e) See also WorldCorn/MCl Order, 13 FCC Rcd at 18139-40, ll 202 

SBC Cummunicanons, lnc v FCC, 56 F 3d 1484, 1496-97 (D C. Cir. 1995) (quotmg UniredSutes v. Fee, 

l j 5  

L’nired SIareJ v FCC, 652 F 2d at 90-91 l i b  
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regard to the activities of its former partner from the prior proceeding I" The Governor also argues that, 
i f  the Transfer Applications are not denied, a hearing should be granted as a matter of right pursuant to 
section I 763(b) of the Commission's rules and section 214(b) of the Act "* 

48 We conclude that the Governor has failed to raise a substantial and material question of 
lict tha t  would require an evidentiary hearing under section 309(d) The issues raised by the Governor 
inbolve primarily legal and economic conclusions concerning market structure, competitive effect, and 
the public interest, including the potential impact of the proposed transfers of control on national secunty 
a n d  law enforcement Where the Governor has drawn into dispute facts relevant to Pacific Telecom's 
basic qualifications, we find his assertions speculative and not subatantially supported by the evidence 
Our review of the entire record, including the multiple filings by the Governor and the confidential 
material we have inspected, convinces us that we have sufficient evidence to determine. without 
conducting an evidentiary hearing, that the grant o f  the Transfer Applications serves the public interest, 
convenience and necessity We also agree with Pacific Telecom that the Governor does not have a 
"right" Lo a hearing under section 214(b) of the Act and section 1 763(b) of the Commission's rules 14' 

As the Commission noted in the AT&TOrder, the term "heard" is not defined In section 214 or in the 
relevant legislative history. and a trial-type hearing is not required by the Administrative Procedures 
Act 1 4 '  Accordingly, we deny the Governor's request for a hearing 

V. CONCLUSION 

49 Based on the foregoing findings, we conclude, pursuant to sections 214(a) and 3 IO(d) of 
the Act, and section 2 of the Cable Landing License Act, that the proposed transfers of control are not 
likely to result in harm to competition in any relevant market and likely will result in public interest 
henelits We also conclude, pursuant to section 3 IO(b)(4) of the Act and the Commission's "open enoy" 
standard for indirect investment from WTO Member countnes in U.S common carner licensees, that it 
would not serve the public interest to prohibit the proposed indirect foreign ownership of GTE Pacifica, 
the Title 111 licensee We also grant the Petition to Adopt Conditions filed by the Department ofJustice 
and Federal Bureau of hvestigation, with the concurrence of the Department of Defense and the 
Department of  Homeland Security This foreign ownership ruling permits GTE Pacifica to be owned 
indirectly by Prospector (up to and including 100 percent of the equity and voting interests), Prospector's 
shareholders Ricardo C Delgado (up to and including 60 percent equity and voting interests) and Jose R 
Delgado (up to and including 40 percent equity and voting interests). In add~tion to these approved 
interests, GTE Pacifica may accept up to and including an aggregate 25 percent indlrect equity andior 
boting interest from other foreign investors, without seeking prior Commission approval under section 

~- - 
See supra Section Ill B 3 

See Governor's Reply IO Join1 Opposrrron ai 2.  Governor's Reply lo July 18 Lelrer at 1-2. Governor's Reply 
IO .lugiisr i5 Lerrer a t  5 Section 214(b) requires a copy of the seciion 214 application to acquire common carrier 
line, io be sent to the "Governor of each State" in which the lines will be located and that those parties notified have 
a right io be heard 41 U S C 5 214(b) Section 1 763(b) require5 that a copy of the section 214 application be 
forwarded to the Secretary of Defense, Secretary of State and the Governor ofeach State that is affected and allows 

hcaring to be held if any of these parties "desires 10 be heard or if the C o m s s i o n  deterrmnes thar a hearlng 
should be held 

I37 

, i s  

" 47 C F R 6 1 763(b) 

See supra Section Ill B 

Scr ReJpumr IO Governor 1.4ugu~1 I Lelrer ar 1-3 

See American Telephone unrl Telegraph Company Acqursrnon o / l T T  Communrcarions  service^. Inc 

, i n  

,,,I 

14, 

Suhridarrt? er ul , Memorandum Opinion and Order, DA 87-825, 2 FCC Rcd 3948, 3952.77 22, 23 (1987) (ATBT 
Order)  The Comrmssion has allowed a hearing in 'Lcircumtances involving a conflict over material questions of 
facl where witness credibility is critical to resolving the controversy '' Id  at 3952-53, 7 24 
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3 lO(b)(4) We emphasize that, as a Commission licensee, GTE Pacifica has an affirmative duty to 
monitor attributable foreign equity and voting interests and to calculate attributable interests consistent 
with the attribution principles enunciated by the Commission 

5 0  Accordingly, we approvc the requested transfer of the international section 214 
authorizations, the domestic section 214 authority, the cellular radiotelephone license, common carrier 
and non-common carrier satellite earth station licenses, and the submarine cable landing license listed in 
4ppendix A, Subject to the requirements and conditions specified in this Order and Authorization 

VI. ORDERING CLAUSES 

51 ACCORDmGLY, IT IS ORDERED that, pursuant to sections 4(i) and (J), 214(a) and 
(c) ,  309, and 310(b) and (d) of the Communications Act of 1934, as amended, 47 U S.C $9: 154 (I) and 
0) .  214(a) and (c), 309, 3 IO@) and (d), and section 2 of the Cable Landing License Act, 47  U.S C. 5 35, 
and Executive Order 10530, the applications filed by Pacific Telecom and BANZHI in the above- 
captioned proceeding ARE GRANTED to the extent specified in this Order and Authonzation 

5 2  IT IS FURTHER ORDERED that, pursuant to section 310(b)(4) o f t h e  Communications 
Act of 1934, as amended, 47 U S C S; 310 (b)(4). the Petition for Declaratory Ruling filed by Pacific 
Telecom IS GRANIED to the extent specified in this Order and Authorization. 

53 IT IS FURTHER ORDERED, that, pursuant to sections 4(1) and (J), 2 14(a) and (c), 309, 
dnd 3 IO(b) and (d)  of the Communications Act of 1934, as amended, 47 U S.C. $ 5  154 ( I )  and (J), 214(a) 
and (c). 309, 310(b) and (d), and section 2 of the Cable Landing License Act, 47 U S  C .  9. 35, and 
Executive Order 10530, the Petition to Adopt Conditims to Authorizations and Licenses filed by the 
Department of Justice and the Federal Bureau of Investigation on October 10. 2003 IS GRANTED, and 
that consent to the transfer of control of the authorizations and licenses listed in Appendix A and grant of 
ihr  referenced Petition for Declaratory Ruling are subject to compliance with the provisions of the 
Agrcement between Pacific Telecom and MTC, and the Department of Justice, Federal Bureau of 
Investigation, Depariinent of Defense and Department of Homeland Secunty dated October 6,2003 and 
attached hereto as Appendix B. which Agreement is designed to address the national security, law 
enforcement, and public safety issues of the Department of Justice, Federal Bureau of Investigation, 
Department of- Defense and Department of Homeland Secunty regarding the licenses and authority 
granted herein Nothing in this Agreement is intended to Iimi' any obligation imposed by Federal law or 
regulation. including, but not limited to. 47 U S C 9 222(a) - . (c)( 1) and the Commission's 
implementing regulations 

54 I?' IS FURTHER ORDERED that, pursuant to sections 4(i) and a), 214(a) ,nd (c), 309, 
and 310(b) and (d) of the Communications Act of 1934, as amended, 47 U S C 5 s  154 (1) and (J), 214(a) 
aild (c), 309, 310(b) and (d), and section 2 of the Cable Landing License Act, 47 U S C. 
Executive Order 10530, the petitions to deny filed by the Governor of the Commonwealth of the Northern 
Mariana Islands, Herman Guerrero, and the House of Representatives of the Commonwealth of the 
Northern Mariana Islands and the hearing requested by the Governor of the Commonwealth of the 
Northern Manana Islands ARE DENIED 

35, and 

55 This Order and Authorization is issued pursuant to the authority delegated by sections 
( J 2 6 l , 0 2 9 1 , a n d O 3 3 1 , 4 7 C F R  $ 5  026l,O291,033i,andiseffectiveuponrelease Petitionsfor 
reconsideration under section I 106 or applications for review under section I I15 of the Commission's 
rules, 47 c' F R 5s I 106, 1 115, may be filed within 30 days of the date of the release of this Order and 
Authorization See 47 C F R 4 I 4(b)(2) 
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